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3TPe  3TTin  fltHT  Order-ln-Appeal  Nos   AHM-EXCUS-002-APP-46/2021 -22
fas Date .13.12.2o2i rfu ed  # rfu Date of Issue : 17.12.2o21

3TTFT  (ditd)  an qTfca
Passed  by Shrj Akhilesh  Kumar,  Commissioner (Appeals)

Arisi`ng  out  of  Order-in-Original  No.17/JC/MT/2021-22  dated  30.07.2021,   passed  by  the  Join
Commissloner,  Central  GST &  C   Ex„  Ahmedabad  North

3ritch  qFT  i]lTT  Tq  qffl  Name & Address of the Appellant / Respondent

Appellant-M/s.  Aroma  Enterprises  (India)  Ltd.,1St  Floor,  Pipe  House,  Nr.  HCG  Hospital,

Beside Sola Over Bridge, S.  G.  Highway, Ahmedabad.

Respondent-Joint Commissioner,  Central  GST & C   Ex.,  Ahmedabad  North.

ar  aTffa  EH  3TtPrd  3TTfu  ri  3Twh  3T=`iq  zFitIT  €  al  FT  Efl  3TTaiIT  t}  rfu  qanfie7fa  i}a
Ti]iT  iiT  fl8iT]  3Trm  tri  3rifa  IT  give7uT  3rriH  pnga  tFT :<rTz5i7T  € I

Any  person  aggrieved  by this  Order-In-Appeal  may file  an  appeal  or revision  application,  as  the
one  may be against such  order,  to the  appropriate authority in the following way.

.           rmiT©tFTEidFT3ndiFT
Revision application to Government of India  :

(1)         tffitT  FTiH gr  3rfaiin,  1994  an e7iiT 3Tan iTa  FT  Tr¥  FFTi# a> rd * I:pe gT`T q}
i3Tr-e]iiT   as   HeTTT   TTTi5ap   a   3Tife   give]uT   3TTaiFT   3T€PrF   rfu,   iTr{a   q{tFi{,   fai=r   riiITRI,   ngq
fin,   alch ffi, th ft `TtFT, uH< ri, T€ fan   iioooi  al di an FTftrr I

EL,,n,stryAo:e:,,:aonnc:pp:,ec::,:EL:::::tRh:v::::,r£,:CFr,eot:rr,yj:oey:enGDoevetpo5jT§::aF3:,r:,,:#:nptpg:raet:;:NU;nw
Delhl  -110  001  under Section  35EE  of the  CEA  1944  in  respect  of the following  case,  governed  by flrst

proviso  to  sub-section  (1)  of Section-35  ibid  :

tii]         rfe  FiiT  @  at  i}  FFT}  +  tit  ap  ETf]  EFTwh  d  fan  qu5iiiiT  ar  3TiH  tFTwh  +  qT
fan   .Tu€ii"  a  iFt iTu5iliiT  i  Fii7  a  wh Ir  wl  S,  IT fan qu€TTTTT IT iTu5i{ + rfe qE faith
5Twh + ar fan TTu€ilTT{ + a FTiT @ rfu a an * tl I

(ii)           ln  case  of any  loss  of goods  wherethe  loss  occurintransitfrom  afactoryto  awarehouse  orto
another  factory  or  from  one  warehouse  to  another  during  the  course  of  processing  of  the  goods  in  a
warehouse  or in  storage whether  in  a factory  or in  a warehouse
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i swh  gas  rf  TTTa  TT uffliGi
qF)             imd   -ch    ql€<    Iap`ii    `ii=    qt    x`<,    „    ,   ,y,.`,`,      ,.`.

¥rof  a  fcaz  z} FFTi i di mitt a  aTET fan  Trt¥  trT  whT  + frfu  a I
iiiTFT -c6  "Ir fan nI  IT rfu i frm FTa  qi  IT rm  t6  fafin

(A)         ln  case  of rebate  of duty  of exclse  on  goods  exported  to  any  country  or terrltory  outside
India  of on  excisable  material  used  in  the  manufacture  of the goods wh.ich  are  exported
to  any  country  or territory  outside  India

(a)        aft  q€F  " TTan  fie  fin `TTid  a  FTiF  (jTITd IT.pit  q})  fife  ftw TIT FTa a|

(8)        ln  case  of goods  exported  outside  India  export to  Nepal  or  Bhutan,  without  payment  of
duty.

¥=peITgd¥%Sa¥*ftalchFTapvg¥FT¥=ng*¥2#98chrmqut:#

(c) Credit   of   any   duty   allowed   to   be   utilized   towards   payment   of  excise   duty   on   final
products  under the  provislons  of this  Act or the  Rules  made  there  under  and  such  order
is  passed  by the  Commissioner (Appeals)  on  or after,  the  date appointed  under Sec.109
of the  Finance  (No 2) Act,  1998.

•.....:..,...:.....I..........,...:I:.`.:.....`.``.,.i.i.....:.,,..``:......`......:,`i..:..`.,:`...:,`.:':.I.:.`.`;:...i:..`i`:i....`...:.....'...:.`:....`:....`...

a qiF Ei "q  a3TT{-6  rmi] di  rfu fl  an HTRT I

The  above  application  shau  be  made  in  duplicate  in  Form  No.  EA-8  as  specified  under
Rule,  9 of Central  Excise  (Appeals)  Rules,  2001  within  3  months from the date  on which
the order sought to be appealed  against is communicated  and shaH be accompanied  by
two  coples  each  of the  010  and  Order-ln-Appeal.  It  should  also  be  accompanied  by  a
copy of TR,6  Challan  evidencing  payment of prescribed fee as prescribed  under Section
35-EE of CEA,1944,   under Major  Head  of Account.

(2)grFTa¥SRTenqFFTiF¥aapal=o,¥#E#aanalFTT2oo;-qfroFTanFT

The  revision  application  shall  be  accompanled  by  a  fee  of  Rs.200/-where  the  amount
Involved  is  Rupees  One  Lac  or  less  and  Rs  1,000/-where  the  amount  involved  is  more
than  Rupees  One Lac.

th gr.  a3rfu EtqTH ¥as Tq dtTTiFT 3Trm Rmarfgiv t5 rfu 3Tfro-
Appeal to Custom,  Excise,  & Service Tax Appellate Tribunal.

(1)         an ffliH qu ofen,  1944 zfl elTtT 35-fl/35i a} 3Trfu:-

Under Section  358/ 35E of CEA,1944 an  appeal  lies to  :-

(tf,)       i3tfflfan  qf`dr  2  (1)  ap  i  qiTTq  erBui{  a  erffltIT  tfl  3Ttftd,  3Tan  t}  rma  i  th  ¥tFi,  an
rmiT  Iq;  qu  tiqTZFT  3Tflifro  FTrqrfeT5quT  (f`pe{:)  q3  qitw  and  uean,  3]€Fan<  a  2nd 7maT,

qurdt  8Taa  ,3TeraT  ,ffroT©,3iE7]E"ia -380004

(a)        :nod tf|:oY:Sathrue£'a°,ra:hbaewn::,;:acMsat:GTrsdh::Chs:g:r:iw+C:dTaabxadAPP3e:'8:eo4Tr':nu::[s:C:fs:pAPTe)a::

other than  as  mentioned  in  para-2(I)  (a) above.
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The   appeal  to  the  Appellate  Tribunal   shaH   be  filed   in  quadruplicate   .in  form   EA-3  as

prescribed    under    Rule    6    of    Central    Excise(Appeal)    Rules,    2001     and    shall    be
accompanied  against (one which  at least should  be accompanied  by a fee of Rs.1,000/-,
Rs.5,000/-and  Rs.10,000/-where  amount  of duty /  penalty  / demand  /  refund  is  upto  5
Lac,  5  Lac to  50  Lac  and  above  50  Lac  respectively  in  the form  of crossed  bank draft  in
favour  of  Asstt   Registar  of  a  branch  of  any  nominate  public  sector  bank  of  the  place
where  the  bench  of  any  nominate  publlc  sector  bank  of  the  place  where  the  bench  of
the Tribunal  is  situated.

:-...,...............,.......,....`

In  case  of the  order covers  a  number  of order-imoriginal,  fee for each  0.I.0.  should  be
paid   in   the   aforesaid   manner   not  withstanding   the  fact  that  the   one   appeal   to   the
Appellant  Tribunal  or  the  one  application  to  the  Central  Govt.  As  the  case  may  be,  is
filled  to  avo.Id  scriptoria work  if excising  Rs.1  lacs fee  of Rs.100/-for each.

t4'¥3TTir¥9Tfigr#7o#i¥*ff#Sth¥rfuTFfi¥OFT"FT_3rdFT#
fat an dr rfu I
One  copy of appllcation  or 0.I,0.  as the  case  may be,  and  the  order of the  adjournment
authority shall   a  court fee  stamp  of Rs 6.50  paise  as  prescribed  under scheduled-I  .Item
of the court fee Act,1975 as amended.

(5)      F 3in tiqfha FTal tFPr fin q5vi qTa fan tPr dr fl an 3TTrfu faFT rmT a ch en gr,
a3=ap  gqTap qap qu chTEF*  3Trm  fflTqTELFT  (anna)  fin,  1982  * frm a I

Attention  in  invited  to the  rules covering  these and  other related  matter contended  in the
Customs,  Excise  & Service Tax Appellate Tribunal  (Procedure)  Rules,1982.

(6) ch Ir,  arfu  Bffl<i;:I  gap  qu ritITFT 3Titat fflurfgiv rm,  ii  rfu 3Ton t}  FFTa
rfu Jmr (Di`i"`iid)  qu    a3 (pemi]t\) q5T   iotJ,; TF am  qiriT  3Tfand 3. I Fife,   3rfaqRT tF ant I
rfegqp    €    I(Sectlon   35  F of the Central  Excise Act,1944,  Sectlon  83  & Section 86 of the  Finance Act,
1994)

axprFT3fflEQ.`rgr3jt{inzF{$3wh`3rfhagiv"rfu@in"(Ttut`,.I)emanded)-

(i)           r\c;„{„„j RE „]> aT asH fa.un uftr:

(ii)      fir]TFTdrifefllflt.
(iii)        ¢aeaifaiiE:.fans;faffl 6aiEI¥traiqufdr

r`qFi5GTqT'afirF3TqtF'riqFit[FGi.:FIT.rfugrm#,3TthF't=ifhaFT=ta;fgivqtQTJaaTfir7TZTT?.

For  an  appeal  to  be  filed  before  the  CESTAT,10%  of the  Duty  &  Penalty  confirmed  b
the  Appel'late   Commissioner  would   have  to  be   pre-deposited,   provided  that  the  pre
deposit amount shall  not exceed  Rs.10  Crores.  It may  be  noted  that the  pre-deposit is
mandatory  condition   for  filing   appeal   before  CESTAT.  (Section  35  C  (2A)  and  35  F  of  th
Central  Excise Act,1944,  Section  83  &  Section  86 of the  Finance Act,1994)

Under Central  Excise and  Servlce Tax,  "Duty demanded" shall  include:
(i)           amountdeterminedundersection  11  D;
(ii)          amountoferroneous  cenvatcredittaken;
(iil)         amountpayable  underRule  6ofthe  cenvatcredit  Rules.

gr  gg  3TTaQr  aT  qfa.  3Ttha  qrfu=RT  aT  qHap  ]Ei  Qorffi  3rmT  Q.rffi  ar  a03  farfu  a  al rfu  fir  7IT

*  1o% grai] q{ 3it air aiaiT apg farfu a aa aug a7  loo;0 g7ma vT rfu en an €i

ln  view of above,  an  appeal  agalnst thls  order shall  lie  before the Tribunal  on  payment o
of the  duty  demanded  Where  d-uty  or  duty  and  penalty  are  in  dispute,  or  penalty,  wher
ty  alone  is  in  dispute."
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The  present  appeal  has  been  filed  by  M/s.   Aroma  Enterprises  (India)

Ltd.,   1St  Floor,  Pipe  House,  Near  HCG  Hospital,  Beside  Sola  Over  bridge,  S.  a.

Highway, Ahmedabad  (hereinafter referred  to  as the  appellant)  against Order in

Original  No.17/JC/MT/2021-22  dated  30.07.2021   (hereinafter  referred  to  as
``t'mpt/gned order')  passed by the LJoint Commissioner,  CGST,  Ahmedabad  North

Commissionerate  (hereinafter referred  to  as "czc7juczic`czti7tg ciutfroritg").

2.        The  appellant,  who  was  registered  with  Service  Tax  department  holding
Service  Tax   Registration   No.   AADCS0854LJSD001   and   engaged   in   providing

taxable  services  namely  "Business  Auxiliary  Service",  was  issued  Show  Cause

Notice   No.    DGGI/AZU/Gr-`A'/36-26/2020-21    dated   31.07.2020   demanding

Service  Tax  amounting  to  total  Rs.   1,36,81,158/-under  Section  73(1)  of  the

Finance  Act,1994  in  respect  of (i)  consideration  of Rs.10,03,59,440/-received

for  providing  the  Declared  Service,  as  defined  under  Section  66E(e)  of Chapter

V of the Finance Act,  1994 viz "agreeing to the obligation to  refrain from an  act,

or  to  tolerate  an  act  or  a  situation,  or  to  do  an  act",  from  M/s.  Ardor  Global
Ltd.   and   (ii)   an   amount   of  Rs.   56,75,000/-   paid   by   the   appellant   to   the

Directors  of  the  company,  for  having  received  their  services.     The  SCN  also

proposed recovery of interest and imposition of penalty.  The  Show Cause  Notice
was adjudicated vide the impugned order by the adjudicating authority and the
demand  for  service  tax  amount  of Rs.1,36,81,158/-against  the  appellant was
upheld under Section 73  (1)  of the Finance Act,1994  along with  Interest under
Section  75  of  the  Finance  Act,1994.  Further,  (i)  Penalty  of  Rs.1,36,81,158/-

was  also  imposed  on  the  appellant under  Section  78  of the  F`inance  Act,  1994;

(ii)  Penalty  of Rs.10,000/-was  imposed  on  the  appellant  under  section  77(1)(a)
of  the   Finance   Act,1994;   (iii)   Penalty   of  Rs.10,000/-was   imposed   ()n   the

appellant  under  section  77(1)(c)  of  the  Finance  Act,   1994;  and  (iv)  Penalty  of

Rs.10,000/-was  imposed  on  the  appellant  under  Section  77  of  the  Finance

Act,  1994.

3.         Being  aggrieved  with  the  impugned  order,  the  appellant  have  filed  their
appeal under Section  85 of the Finance Act,1994  on  16.09.2021.  However,  the

appellant   did   not   submit   proof  regarding   pre-deposit   of  7.5%   of  the   duty
demanded  or  penalty  imposed.  The  appellant  was  informed  telephonically  as
well   as   vide   letter   dated   25.09.2021   regarding   non   submission   of  DRC-03

evidencing pre-deposit of 7.5% of the duty demanded.

4.         Further,  I  rind  that as  per  the  provisions  of sub-section  (5)  of section  85

o[ the  FinarLce  Act,1994, "Subject to  the provisions  of this  Chapter,  in  hearmg

appeals  and making  order under this  sectton,  the  Commissioner of Central
(Appeals) shall exercise the same pou]ers  cmd fotlow the  same proc`edure

Page 4 of 6
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as he exercises ancl follows in hearing the appeals and making orders under the
Cerutral Excise Act,  1944  (1  Of 1944/' .

5.         F`urther,   I  find  that  in  terms  of  Section  35F  of  the  Central  Excise  Act,

1944, "the  Tribuna.I  or  Commissioner  (Appeals),  as  the  case  mag  be,  shall  not
entertain ang  appeal (i) under sub-section (1) of Section 35, url,less the  appellant
has deposited 7.5% of the duty, in case ujhere dutu  or dutg  and penalty  are in
czjspL(te".      These   provisions   have   been   made   applicable   to   appeals   under

Section 85 of the Finance Act,  1994.

6.         F`urther,  it is observed that since  the appellant had  not furnished  proof of

they  having  made  the  pre-deposit  of  7.50/o  of  the  Service  Tax  demanded  and

confirmed  by  the  adjudicating  authority  vide  the  impugned  order,  they  were
requested vide letter dated 25.09.2021  to  submit the  same.  However,  I  find  that

the  appellant  failed  to  comply  and  did  not  submit  proof of their  having  made
the pre-deposit,  as mentioned above.

7.         In  view  of  the  above,  the  appeal  filed  by  the  appellant  is  dismissed  for

non-compliance   of  the   provisions  of  Section   35F`  of  the   Central   Excise  Act,

1944  as made applicable  to Service Tax vide sub-section  (5)  of Section 85 of the

Finance Act,  1994.

8. 3iilciq,¢TEiTTedftTr€3TtfliTqFTfiTEFTTqchaffiafinGTFT€i

The appeal filed by the appellant stands disposed off in above  terms.

Commissioner  (Appeals)

Date:  13th  December,  2021

Attested:

_.*J .
(M.  P.  Sisodiya)
Superintendent(Appeals),
CGST, Ahmedabad.

BY RPAD SPEED POST

To

M/s. Aroma Enterprises (India)  Ltd.,
1st  F`loor,  Pipe  House,  Nr.  HCG  Hospital,
Beside  Sola  Overbride,  S.  G.  Highway,
Ahmedabad.
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The LJoint  Commissioner,
CGST & Central Excise,
Commissionerate:Ahmedabad-  North

Respondent

Copy to:

1.   The Chief Commissioner,  Central GST, Ahmedabad Zone.

2.   The   Commissioner,   CGST   &   C.Excise,   Commissionerate:   Ahmedabad-

North

3.   The Assistant Commissioner (HQ  System),  CGST, Ahmedabad-North.

4.   The    Assistant     Commissioner     ,     COST     &     C.     Excise,     Division-VII,

Ahmedabad-North

Lijrard File.
6.       P.A.File.
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